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This bulletin introduces the due process rights of prisoners accused of committing disciplinary infractions
whileincarcerated. It will discuss the disciplinary hearing process, adminigtrative appedls, and your right
to suein federd court if your rights are violated. This document is written for use by prisonersdl over
the United States. As such, it does not discuss the specific state laws, state prison regulations, or the
specific rulesin your prison. While these state laws, regulations, and rules cannot contradict the
condtitution or federd law, they may provide you with additiond rights thet you should be aware of.
Furthermore, your prison regulations governing disciplinary proceedings will give you some more
guidance as to what to expect from the process.

Aswith dl lega work, you will need to do additiona research. In addition to prison rules, state (or
federal) regulations, and the state congtitution, you will aso need to review state and federd court
decisons interpreting these documents. The law is congtantly changing and you are going to have to
research the law asit affectstheissuesin your case.

Please note that since the Prisoner Litigation Reform Act and Sandin v. Connor, it is now more difficult
to bring asuit in federa court. Therefore you should focus on your disciplinary hearing firs.

Additiona resources can be found in your prison law library and in Lewisburg Prison Project Legd
Bulletin 1.1 (Civil Actions). Y ou may aso wish to consult the Prisoners Self-Help Litigation Manud,
by John Boston & Daniel Manville, published by Oceana Publications, Inc. (although you should know
that severd changesin the law have taken place sinceit was last updated in 1995). Y ou can reach
Oceana Publications by mail a 75 Main S., Dobbs Ferry, NY 10522-1601, or by phone at 1-800-
831-0758. More up to date, athough somewhat New Y ork focused, is the Jailhouse Lawyers
Manud, 5th edition, 2000, 1000p. $70, $31 for prisoners. Columbia Human Rights Law Review,
ATTN: A JAILHOUSE LAWYER'SMANUAL, 435 West 116th Street, New York, NY 10027.
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1. INTRODUCTION

Y ou are probably reading this document because you have received a disciplinary report and are facing
a hearing and some sanctions. If s, you have no timeto waste. If you are reading this document
without a pending disciplinary hearing, now would be a good time to familiarize yoursdf with the
procedure in your state.

Disciplinary infractions are very serious matters because a guilty finding can be used to judtify
transferring you to higher security or can be used as evidence of bad behavior to deny you parole. If
you have been charged with a serious offense where crimind charges are pending or possible, the
Situation requires even more care.’

In many ways a prison disciplinary hearing will resemble acrimind trid. First, you receive notice that
you are believed to have committed an offense, you are given a chance to request evidence, and a
hearing is scheduled. At that hearing, anominaly neutra party serves as the judge to make rulings on
procedure and what evidence to alow, and aso to serve as afact finder and render averdict. If you
are found guilty, in mogt jurisdictions you will have the right to file an adminidrative goped with the
warden or an officid within the Department of Corrections/Bureau of Prisons.

The primary successful argument on an gppea would not be that you were wrongly found guilty, but
that you were improperly found guilty. People reviewing appeds a the adminigtretive leve or in court
are very unlikely to question the decisons made by the fact finder who saw the evidence first hand.

1t is conditutiond to try you in adisciplinary proceeding and in acrimina court for the same act. It is
likely that the prison disciplinary hearing would happen firgt. If the charge is serious, such as assaulting a
guard, you can expect crimina prosecution. Y ou should remember that anything you say in adisciplinary
hearing can be used againgt you in court. If you think crimind prosecution islikely, you should NEVER
plead guilty and should be extremedy careful about what you say at the hearing. Remember, only some
evidence is necessary to convict you a adisciplinary hearing, but a acrimind trid, you must be
convicted "beyond a reasonable doubt,” a much higher sandard than for disciplinary hearings. Because
discplinary hearings are harder to win than crimind trials, you should be aware of the risks you take
when you face both. 'Y ou do not want to make it any easier to convict you crimindly by using anill-
advised defense in adisciplinary proceeding. Y ou would not want to say anything that could make
thingsworse for crimina charges and an additional sentence. However, it is possible to use a defense at
adisciplinary hearing in such circumstances. For example, you would need to chalenge the sufficiency
of the evidence againg you without giving your own side of the sory. In apractica sense, given that
you will be shackled and under a great dedl of stress as you face wdl-practiced opponents, thisis
extremey difficult. In addition, the prison would look foolish to recommend you for crimina prosecution
and then find you not guilty in its own proceeding. If you think there is no chance of being aguitted at
the disciplinary hearing, and you are or may be facing crimind charges for the actsin your disciplinary
report, the easiest way to not make anything worse isto plead not guilty and remain slent throughout the
proceedings.
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However, they can be expected to review whether the decision of guilt was made properly, and
whether you were fairly dlowed to put on adefense. If the prison did not follow its own regulaions or
violated the condtitution, you may be able to have the charges dismissed or the sentence reduced, or a
new hearing could be granted.

If an adminigrative apped of aguilty finding is denied, depending on the rights violated and the
magnitude of the sanction, you may be able to suein federd court. There are a number of retrictions
on your ahility to sue imposed by the Prison Litigation Reform Act and Sandin v. Connor which will be
discussed below.

While there are some restrictions on your ability to sue in federd court, you should not let these
redtrictions kegp you from making otherwise valid arguments at your disciplinary hearing or in an
adminigrative gpped. Just because you may be unable to have a court force the administration to do
something does not mean that the prison might not do it when placed with a clear argument why X, Y,
or Z would be essentid to afair hearing. Thefirst caseto set out the due process requirements for
prison disciplinary hearings is Wol ff v. McDonnell 418 U.S. 539 (1974). Most prison disciplinary
regulations are based on Wolff and its darifying decisons. These are more favorable cases than the
recent cases such as Sandin, which restrict your ability to seek federd review. Furthermore, you
should expect that the prison will follow its own rules even if you are restricted from seeking federd
review. Findly, prison officids have a tremendous amount of discretion, and you may be able to have
this discretion utilized in your favor. 'Y ou should not seriously consider the Sandin redtrictions until after
the adminigtrative apped level and when you are consdering afedera suit.

From apractical perspective, to protect your rights you need to do the following four things:

1. Familiarize yoursdlf with the regulationsin your state and prison, cases that interpret those
regulations, as wel as the generd common practice in your prison.

2. Look for procedura errors on al documents received (the disciplinary ticket, evidence, the
hearing officer's determination, etc.).

3. Establish a clear record for apped by making dl maotionsin writing. Make dl motions as
soon as possible. Always keep a copy of everything you do.

4. Always prepare yoursdlf for the next step in the process. For example, you will often have
very little time to write gppedls, so sart early whenever possible.

2. DUE PROCESS REQUIREMENTSFOR PRISON DISCIPLINARY HEARINGS

The Supreme Court has stated that due process safeguards must be observed when prison officias
deprive inmates of statutorily authorized "good time," the Court aso indicated that the same safeguards
aoply to "solitary confinement.” The loss of lesser privileges such as the deprivation of honor grade
dtatus and access to vigtors, schooling, recreation and ingditutiona employment may not necessarily be
within the scope of the due process protections. Wolff v. McDonnell, 418 U.S. 539, 571). However,
due process safeguards are necessary when due process rights that are created by statute, state
regulation, or express congtitutional provison are threatened.
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The phrase "due process of law™ isfound in both the Fifth and Fourteenth Amendments to the United
States Condtitution. The Fifth Amendment gpplies to the federd government and federd officids
(induding federd prisons). The Fourteenth Amendment gpplies to the states. The Supreme Court
indicates that “ due process’ has two aspects. substantive and procedural. The substantive aspect of
"due process' involves the fundamenta rights of an individud, such aslife and liberty, which are
protected from government action. The procedural aspect of "due process’ deds with the means by
which a government action can affect the fundamentd rights of an individud. Only after certain "fair
procedures’ are followed can the government act to deprive an individud of afundamenta right.
However, the exact procedurd rights guaranteed depend upon the status of the individud (free citizen or
prisoner), the type of action contemplated, the liberty rights a issue, and the nature of the forum (parole
hearing/disciplinary hearing, etc.) Y our due process rights will depend on which “liberty interest” is at
stake. Keep in mind that prisoners have less due process rights than nor prisoners.

Prior to the recent restrictions, Wolff v. McDonnell, 418 U.S. 539, 94 S.Ct. 2963 (1974), wasthe
most important case for outlining what the Supreme Court said was required for prison disciplinary
hearings. The most Sgnificant redtriction on Wolff is Sandin v Connor, 515 U.S. 472, 115 S.Ct. 2293
(1995). Sandin setsahigh standard for when due process rights must be respected, making it harder
to sue. (Specificdly, Sandin restricted the number of Stuations where prisoners can clam that a
protected liberty interest was violated. Inthe view of Sandin, the prison can do many negative things
that are not important enough to trigger due process protections.) However, don't let this discourage
you. Sandin does not directly overrule any specific requirementsin Wolff. Because your prison
regulations are likdly based on Wolff and related cases, you can use Wolff to:

1. Argue for specific protections at the hearing and on adminigtrative apped.
2. Provide clarity to any vague portions of your prison disciplinary policy.

Wolff v McDonnell involved a Nebraska state prisoner who had filed acivil rightsdam dleging a
violation of his due process rights during a prison disciplinary hearing. As aresult, Wolff established the
most widely cited due process standards for a prison disciplinary hearing.

In Wolff v. McDonnell the court held that due process in a prison disciplinary setting requires:

1) Advance written notice of the charges againgt the prisoner must be given at least 24 hours
prior to this appearance before the prison disciplinary officer/committee.

2) There must be awritten statement by the factfinders as to the evidence relied upon and
reasons for the disciplinary action.

3) The prisoner should be dlowed to cal witnesses and present documentary evidence in his
defense providing there is no undue hazard to inditutiona safety or correctiona goals.

4) Counsd subgtitute (either afdlow prisoner, if permitted, or staff) should be alowed where
the prisoner isilliterate or when the complexity of theissues makesit unlikely that the prisoner
will be able to collect and present the evidence necessary for an adequate comprehension of the
case.

5) The prison disciplinary board must be impartid.
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The Court aso specified what was NOT required:

(2) The prisoner has no congtitutiond right to confrontation and cross-examingtion of adverse
witnesses. The decision to permit confrontation and cross-examination isleft to the discretion

of the prison disciplinary board.

(2) The prisoner has no condtitutiond right to retained or appointed counsel.

(3) Thereisno right of aprisoner to have his prison record or prior disciplinary proceedings
expunged absent a showing of malicious action or bad faith on the part of officias or acomplete
absence of evidence to support the charges.

Wol ff established the minimum conditutiond requirements for due processin prison disciplinary
hearings. To better understand the exact rights a prisoner has available to him, a brief examination of
each requirement follows.

2A. DUE PROCESS REQUIRESNOTICE OF CHARGES

Firgt, aprisoner must be notified of the charges againg him. Notice is required because it enables the
inmate to prepare information to explain the aleged offense or defend himsdf againgt it. Wolff requires
that there be aminimum of 24 hours between receipt by the inmate of written notice of the charges and
the inmate's appearance before the prison disciplinary board.

However, where an inmate MAY desire to expedite his hearing, he may waive hisright to 24-hour
notice. If wavers are used, the waiver must be in writing and signed by the inmate under such
circumstances that the inmate is made fully aware of hisright to the 24-hour notice and voluntarily
wavesit. Whenever waivers are used, the written waiver should be witnessed. Ord waivers may dso
be used, but care should be taken to document the waiver, as a question of proof may arise a alater
date.

Inmates in disciplinary hearings are entitled to disclosure of the details concerning the charges against
them. However, informant information may be restricted. (See Section 2H.)

The requirements for written notice of the charges are strict. Congtructive notice is not acceptable.
Soeller v. Lane, 509 F. Supp. 796 (1981) ordered a rehearing when the prisoner was given only a haf
hour notice of a hearing and was denied a written statement of the charges. The rehearing took place
90 days after the court order, but written notice of the charges was again not provided. This rehearing
was thrown out by the Speller court for falure to provide written notice.

Related to the due process requirement that you must be natified of the charges againg you, you must
have been notified of the existence of specific rules prior to the charge of violating them. The policy
behind prison rulesisto prohibit observable behavior that can be shown clearly to have adirect,
adverse effect on an inmate or on good order in the indtitution. By putting you on notice of rules
(including broad ones like * obey officers’) the prison attempts to lay out what it expects o it can hold
you accountable for violations.
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A rule or regulation, the violation of which can result in disciplinary proceedings must apprise
inmates of the proscribed conduct. The usud ruleisthat a Satute or regulation must "give a
person of ordinary inteligence fair notice that his contemplated conduct is forbidden The
underlying principle is that no man shdl be held crimindly responsible for conduct which he
could not reasonably understand to be proscribed.” Laaman v Helgemoe 437 F.Supp. 269,
321-322 (D. N.H. 1977), ating United States v. Harriss, 347 U.S. 612, 617, 74 S.Ct. 808,
812, 98 L.Ed. 989 (1954). The Laaman Court also refersto Parker v. Levy, 417 U.S. 733,
757,94 S.Ct. 2547, 41 L.Ed.2d 439 (1974).

2B. DUE PROCESS REQUIRES A HEARING

Second, an accused inmate is entitled to an opportunity to be heard. The courts have generdly
recognized that a hearing is fundamenta to the concept of due process. It isone of the procedural
safeguards to which an inmate is entitled when action is taken againg him.  The Supreme Court in Wol ff
v. McDonnell 418 US 539 (1974) did not attempt to set forth comprehensive guiddines for the
conduct of disciplinary hearings, but only addressed those eements that are condtitutiondly required.

The Supreme Court recognized that a prison disciplinary hearing is an effort a "an orderly atempt to
arive a thetruth.” Itisnot aforma court proceeding. A disciplinary hearing combines two functionsin
the proceeding; the fact finding process and the correctiond process. The fact-finding process involves
adetermination of the truth of the alegation that a specified inditutiona rule had been violated, that is,
did the inmate violate the rule?

2C. DUE PROCESSIN DISCPLINARY HEARINGSDOESNOT GIVE A RIGHT TO
REPRESENTATION, EXCEPT FOR ILLITERATE PRISONERSAND WHERE THE
ISSUESARE COMPLEX

The Supreme Court held in Wol ff that an inmate had no condtitutiond right to elther retained or
gppointed lega counsd at the disciplinary proceedings.

Where anilliterate inmate is involved, however, or where the complexity of the issue makesiit
unlikely that the inmate will be able to collect and present the evidence necessary for an
adequate comprehension of the case, he should be free to seek the aid of afdlow inmate, or if
that is forbidden, to have adequate subgtitute aid in the form of help from the saff or from a
aufficiently competent inmate designated by the staff. Wolff v. McDonnell, 418 U.S. 539
(1974)

The assstant should be someone who is capable of offering hel pful advice, but does not have to be a
witness or someone connected with the incident in question. The implementation of this requirement will
vary greatly between the sates, as some states dlow other prisonersto assst you, dlow you to utilize
law students for this purpose, or provide a staff member to assst you in this circumstances. But in no
date that we are aware of are attorneys appointed to represent prisonersin disciplinary hearings.
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Generdly, the burden will be on you to show that the issues are too complex for you to proceed without
assstance. Y our argument would likely address the amount of information thet is available to you, your
access to witnesses, and the complexity of the facts and legal issues. Of course, your argument for
assstance would have to explain how assistance would help you get better access to witnesses (for
example, you are in segregation and the assistant could interview your witnesses in population).

Some prison regulations require that assstance be gppointed for prisoners unable to defend themsaves
even where the prisoner did not request it. Because this seems to be required under the genera due
process requirements of Wol ff, it would be an excdlent avenue of apped of guilty findings (i.e.: where
mentally disabled prisoners were charged with adisciplinary offense, found guilty, and did not know to
request assistance). Of course, assistlance may be necessary for complex issues with a prisoner who is
not disabled, but it would be dightly harder to argue that the prisoner didn’t know that assistance could
be requested. Where assstance in complex cases is requested and denied, like in al cases, this
decision can be argued on adminigtrative appeal. Onewould argue that by denying you the gbility to
prepare for a hearing, the prison violated your due process rights and hence denied you afair hearing
itsdf.

2D. DUE PROCESS GIVES PRISONERSTHE RIGHT TO CALL WITNESSES

As gated in Wolff, the inmate should be dlowed to cal witnesses and present documentary evidencein
his defense, provided there exists no undue hazard to indtitutional safety or correctiona goals. Itisaso
impliat in Wol ff that officid discretion may be used to avoid redundant and irrdlevant testimony. The
charged inmate is usudly required to provide awritten request for witnesses prior to the hearing
describing what he expectsthem to say if they are cdled. [If the requested witnessis in another
indtitution a written statement can be submitted instead of testimony at the discretion of the disciplinary
board. The decisonto grant or deny awitness request should be made in the record. But, while the
Wolff court suggested that the reasons for adenia be in the record, areason is not congtitutionaly
required at that time. (Y our Sate regulations may make this a requirement, dthough in no eventisa
defective reason a defense for improperly denying awitness). While the reason for denying a witness
need not be a part of the hearing record, if you later chalenge the denid in court, prison officials must
provide awritten or ora explanation of the denid “logicaly related to preventing undue hazards to
‘inditutional safety or correctiond gods.”” Pontev. Real, 471 U.S. 491, 497 (1985).

On appeal, the burden is on the prisoner to show theat the prison denied the witnesses for improper
reasons. Hurney v. Carvey, 602 F.2d 993 (1st Cir. 1979) set out the requirements for a suit
chdlenging adecison to not cal awitness. In order to state avaid claim in this area, the prisoner must
show:

1. That the request to cal awitness was refused for reasons not having to do with ingtitutiona
Security or correctiond gods, and
2. That the prison officids, in ruling, dearly abused their discretion.
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Among the specific reasons that have been upheld for denying witness requests are; the witnesses would
be cumulative, the witnesses would take too much time or the witnesses would only have dedt with a
ddeissue. Ward v. Johnson, 690 F.2d 1098 (4th Cir. 1982).

While Wol ff gives you the right to call and question witnesses, the Court was careful to not use the
word “cross examing,” implying that you have somewhat less of aright to control an adverse witness
than you would in court. At the disciplinary hearing leve, thisis not a diginction to be concerned about,
although it would affect any apped of a guilty finding on the basis of adisciplinary officer’ s redtriction of
your questions.

Be aware that if you admit to committing the prohibited act, you have waived your rights under Wolff.
In that circumstance, the prison is required to carefully document the factua basis for your pleaand
make certain the plea was knowingly made.

Finaly, be aware that if you do not request the presence of the reporting officers, the disciplinary officer
is alowed to take their written statements as true without the benefit of you questioning them Asthe
presence of the reporting officersislikely to be an essentia part of your defense, if you request them
and they are not produced, you may have a strong argument to make at the hearing that the charges
should be dismissed. Likewise, such afailure to provide a requested reporting officer may be a strong
argument for reversal on adminidrative apped after aguilty finding.

2E. DUE PROCESS REQUIRES AN IMPARTIAL DISCIPLINARY BOARD

Wolff v. McDonnell requires that the prison disciplinary board be impartid. Impartidity meansthat the
decison-maker is not directly involved in the incident in question or the investigation  This helps assure
that the decision will be based drictly on the facts addressed at the hearing and not on persond
knowledge or impressions which a decision-maker brings with him or her to ahearing. Object if this
procedure is not followed and request a new hearing officer. 1f the hearing officer shows extreme bias
during the hearing, request that a new hearing officer be gppointed. (Be aware that unless you are
successtul in asking the hearing officer to step down, this request is likely to anger the hearing officer and
may make things worse for you.)

Note that inditutiond gaff are not disqudified, by their postion done, from serving on adisciplinary
board. Specific court requirements include:

1. The prison officer who invokes the disciplinary process should not Sit on the committee;

2. The classfication officer responsible for designating whether an offense was mgor, serious or
minor should not St on the committee; and

3. Invedtigating officers, witnesses to the incident and individuals having persond knowledge of
materid facts or persond interests in the outcome should not St on the committee. Gatesv.
Collier, 454 F.Supp. 579 (N.D. Miss. 1978); Callinsv. Vitek, 375 F. Supp. 856 (D. N.H.
1974).
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If your guilty finding is reversed on adminidrative apped, it is not required that the disciplinary board be
different than the origind one. (Although, based on the nature of the reversd, you could arguethat it is
necessary for afar hearing.)

2F. STANDARD OF PROOF

The standard of proof isonly that “some evidence’ must be shown for each charge. (Superintendent v.
Hill, 472 U.S. 445 (1985). Thisisavery low standard, lower than for crimind charges which must be
“beyond areasonable doubt.”

2G. DUE PROCESS REQUIRES THE HEARING OFFICER TO PRODUCE A WRITTEN
STATEMENT OF FINDINGSAND INCLUDE THE EVIDENCE RELIED UPON FOR
THAT FINDING

Wolff v. McDonnell requires that the findings of the disciplinary board be in writing, thet they include
the evidence relied upon and reasons for the disciplinary action. Y our state regulations likely provide
the time that the hearing officer is required to produce these findings. Read this report carefully for
errors. If you are convicted of charges, but the report does not describe the evidence relied upon, you
should apped. The report will not be atranscript or even asummary of the hearing. Rather, the report
will show that enough evidence was presented to support the guilty finding. (If the report smply says
that enough evidence was presented, but fails to provide what evidence led to that conclusion, you
should apped). Note that the disciplinary committeg's decison must be based on the evidence in the
record, thereby excluding rumor or persond, unrelated knowledge about a particular inmete.

For example, saying that al the prisonersin the mess hall were part of a disturbance without describing
their specific misbehavior, isinsufficient. Bryant v. Coughlin, 77 N.Y.2d 642, 649-50 (1991)
(interpreting NY State regulations).

2H. DUE PROCESSIN THE PRISON SETTING GIVESONLY A LIMITED RIGHT TO
CONFRONT INFORMANTS

If the disciplinary officer believes disclosng the identity of informants would compromise indtitutiona
security, she may refuse to disclose that information to you. However, you cannot be found guilty
solely on informant testimony unless the record contains:

(1) some underlying factud information from which the tribuna can reasonably conclude that the
informant was credible or hisinformationwas reliable;

(2) the informant's satement in language that is factua rather than conclusionary and must
establish by its specificity that the informant spoke with persona knowledge of the matters
contained in such statement. Helms v. Hewitt, 655 F.2d 487 (3rd Cir. 1981). (Note, this
case was reversed on another issue at 459 U.S. 460 (1983). The 3rd Circuit ruled on the
informant issue and on the requirements of a hearing before adminidtrative segregation. The
Supreme Court addressed only the adminigrative segregetion ruling, leaving the informant ruling
intact. Seethe order on remand 712 F2.d 48 (1983)).
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If the case againg you rdies only in part on informants, you may be able to use the Helmstest to argue
that the informant testimony should be excluded from consderation  While the arguments from Helms
may help you, you will need to check in the law in your circuit and state. The Third Circuit wrote of
other aircuits:

Other courts of gppedls, faced with clams smilar to those pressed here, have read Wol ff to
command amost complete deference to the judgment of prison officids on the need, if any, for
adminidrative inquiry into the credibility and reigbility of an informant. Walker v. Hughes, 558
F.2d 1247, 1259 (6th Cir. 1977); McLaughlin v. Hall, 520 F.2d 382, 384-85 (1st Cir.
1975); Willis v. Ciccone, 506 F.2d 1011, 1018 (8th Cir. 1974). Helmsv. Hewitt 655 F.2d
487, 501 (1981).

Finding such decisons unsupportable, the Third Circuit wrote:

We bdieve, however, that in entrusting to prison officias reponghility for promulgating
procedures for arriving at an adequate basis for decision, Wol ff intended a genuine, even if
sngle, factfinding hearing and not acharade. Although the HC [Hearing Committee] has the
discretion to foreclose the presence of witnesses and cross-examination, Wol ff abjures [to
renounce formaly] arbitrary determinations. It therefore commands "a written statement by the
factfinder as to the evidence relied on and reasons' for the disciplinary action If this statement
isintended to withstand scrutiny and win respect for prison disciplinary procedures, it must
disclose more than amere "rdiance on speculation and facts not in the record.” Gomes v.
Travisono, 510 F.2d 537, 540 (1st Cir. 1974); Helms v. Hewitt, 655 F.2d 487, 502 (1981).

21 .YOU HAVE A RIGHT TO REMAIN SILENT, BUT IT CAN BE USED AGAINST YOU

Accused prisoners have a condtitutiond right to relate their verson of the incident leading to the
disciplinary charges. Y ou aso have a 5th Amendment right to remain silent. However, in light of
Baxter v. Palmigiano, 425 U.S. 308 (1976), an adverse inference can be drawn from an inmate's
dlence a disciplinary proceedings and sdlf-incriminating testimony can be used in a subsequent crimind
trid. However, the inmate's sllence done may not be used to support afinding that the inmate has
committed a prohibited act.

Inmates who believe that irrdlevant, immeaterid, prgudicia or other ingppropriate evidence has been
introduced at their disciplinary proceedings are | eft with two basic approaches. Firdt, they may contend
that the introduction of the chalenged evidence rendered the proceeding so fundamentdly unfair so asto
violate the due process clause. Second, they may clam that, discounting the improperly introduced
evidence, there was not sufficient, substantial evidence to support the disciplinary committegs findings.

Y ou should be particularly careful hereif crimind charges are pending againgt you for the same act, asiit
isdifficult to argue about the sufficiency of the evidence or other procedurd points without providing
your Sde of the story. (See footnote 1)
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3. APPEAL OF A GUILTY FINDING

Two avenues of gpped may be avalable to an inmate found to have violated aprison rule. Thefird is
internd, through the prison sysem itself. The second is externd, through the state or federd judiciary.

Note that where you have alimited right to judicid review of disciplinary proceedings, most courts are
reluctant to subgtitute their judgment on the merits of acase snce prison officids involved in the hearing
presumably have more expertise in correctiona matters and were exposed to the live testimony of
witnesses which enable them to better judge their credibility. Courtswill seeif an inmate's procedura
and congtitutiond rights were violated, but will not review the actud decison to seeif itisright or
wrong. Flythev. Davis, 407 F.Supp. 137 (E.D. Va. 1976); Cummings v. Dunn, 630 F.2d 649 (8th
Cir. 1980). There are further restrictions on litigation discussed below.

3A. ADMINISTRATIVE APPEALS

The federa condtitution does not give you aright to gpped aguilty finding, but your State condtitution or
prison regulations may. Typicaly, thisis awritten gpped to the warden and possibly to a higher leve
after that. There are generdly gtrict time requirements that must be followed.

Thiswould be atime for you to argue that the disciplinary board:

1. Did not subgtantialy comply with the regulations on inmate discipline;
2. Did not base its decision on enough evidence; and/or
3. Imposead an inappropriate sanction according to the severity level of the prohibited act.

As areault, the prison appdlate authority may approve, modify, reverse or send back with directions
any disciplinary action. Thiswill be your quickest and easiest, not to mention first, avenue to reverse or
reduce aguilty finding. If thisoption isavailable to you, you should begin drafting an gpped of aguilty
finding as soon as your hearing isover. Figure out what the report is most likely to say if you are found
guilty, and start doing your research and writing. \When the report comes out, hopefully you will have
been found not guilty. If the report resembles what you have anticipated, you have saved some vauable
time before the approaching deadline.

3B. STATE REVIEW

This document was written for use by prisoners throughout the United States. As such, it does not
address your state congtitution or state laws and any remedy you may have in state courts.

3C. FEDERAL REVIEW
There are two sgnificant hurdies to federd court review of disciplinary hearings. Thefirgt isthe Prison
Litigation Reform Act, and the second is Sandin v. Connor.
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The Prison Litigation Reform Act (PLRA) was enacted by Congressin April 1996. Asacontroversa
new law, the courts are till defining it, so you will need to research local court interpretations as well as
any sgnificant federd updatesto this paragraph. The PLRA restricts your access to the courts by
requiring you to grieve disoutes interndly (or in this case utilize the entire adminigrative apped
procedure) before filing suit in federal court. Under the PLRA, you are required to pay the filing fees
even if you proceed in forma pauperis, dthough you may pay in ingalments. However, under the
PLRA “three drikes’ rule, if you are found to have filed three suits later dismissed for being frivolous,
malicious or failing to sate avdid lega clam, you will be denied future access to proceeding in forma
pauperis. Filing suit without first exhausting your state administrative apped procedure is cause for
dismissa and counting asa grike. While you are required to exhaust adminigtrative remedies before
filing afederd suit, you are not required to exhaust state suits before filing in federd court. (See
Chapter 15in A Jailhouse Lawyers Manual, 5th Edition from Columbia Human Rights Law
Review, available for aprice and from an address listed on the first page of thisbulletin. The chapter
was written by John Boston of the Legd Aid Society Prisoners Rights Project. Prior to the World
Trade Center disaster the Legd Aid Society address was 90 Church Street, New York, NY 10007.
They are currently (March 2002) using the address 49 Thomas Street, New Y ork, NY 10013).

The second mgor bar to federd review of adisciplinary conviction is Sandin v. Connor, 515 U.S. 472
(1995), which narrowed the number of Stuations where a prisoner may clam aliberty interest protected
by due process. Due process rights gpply only when a“recognized liberty interest” is at sake, meaning
where the government is attempting to deny you “life liberty or property.” Sandin reverses the previous
trend of expanding the rights that prisoners may assert in federd court.

The Sandin Court found that liberty interests may be crested. These liberty interests were limited to
“freedom from restraint which ... imposes atypica [abnormd or uncommon] and sgnificant [mgor]
hardship on the inmate in relaion to the ordinary incidents of prison life” Sandin at 484.

Normdly, a state' s mandatory regulation would cregte an expectation -- aliberty interest -- that the
gate will not do Y bad thing to you without first doing X due process. Sandin guts the assumption that
adate sown rules automaticaly create aliberty interest. Rather, post-Sandin, aliberty interest can be
pursued in federa court only where the punishment received is “atypica and isa significant hardship.”

In Sandin, 30 days confinement was not “atypica or sgnificant.” (Sandin, 515 U.S. at 486, holding
that the conditions of disciplinary confinement were Smilar to that of the generd population). Sandin is
atwo-part tegt, first looking a the length of the sentence and then the conditions of confinement. Citing
from the Jailhouse Lawyers Manual, Chapter 25, p. 624-

Courts have found that sentencesof ... 191 days (Jonesv. Kelly, 937 F.Supp. 200 (W.D.
N.Y. 1996)); 270 days (Carter v. Carriero, 905 F.Supp. 99, 104 (W.D. N.Y. 1995));
eleven months (Frazier v. Coughlin, 81 F.3d 313 (2d Cir. 1996); and 18 months (Vasques v.
Coughlin, 2 F.Supp.2d 255 (N.D. N.Y. 1998)) are not “atypicd and sgnificant hardship”
giving rise to adue process andysss. ... [However] the Second Circuit recently held that asllittle
as 90 days confinement in SHU might be “aypicd and significant.” (Welch v. Bartlett, 196
F.3d 389 (2d Cir. 1999)).
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Asthe above implies, the most important part of the Sandin test is not the length of confinement but the
degree to which confinement differs from that of other genera population prisoners. Sandin makesiit
consderably harder to get federa review of aprison disciplinary proceeding that violated its own
regulaions. But if you can meet the above burden of showing atypica and significant hardship, federd
review isnot foreclosed. (Note however, that adismissal of your suit as frivolous under Sandin can
count againg you as a PLRA gtrike). Of course, Sandin’s power isonly to prevent federd review of a
violation of your federa condtitutiond rightsto due process. Y ou may be able to assart date clamsin
state court depending on your state congtitution and laws.

4. CONCLUSION

The sa€ sinterest in orderly running of a prison requires the courts to give some discretion to prison
officidsin curtailing your due process rights compared to those of people not incarcerated. 1n many of
the cases cited above you will see that your due process rights are directly balanced againgt the State's
interest in running the prison. However, despite clams to the contrary, prison officials are prohibited
from “doing whatever they want.” The due process rights that remain for prisoners are powerful rights.
Good luck.
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